(ORDER LIST 17 U.S.) 


WEDNESDAY, SEPTEMBER 18, 2024 


ORDER IN PENDING CASE 


17D6 IN RE A CHARGE OF JUDICIAL MISCONDUCT AGAINST CHIEF 


JUSTICE GIORDANO 

Leave to file a charge of judicial misconduct is 
granted. Complainee is ordered to file an answer to 
the charge of misconduct within seven days of this 
Order. 

Justices Artist, Harlan and St Helier would deny 


leave to file a charge of judicial misconduct. 
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Statement of CHASE, J. 


SUPREME COURT OF THE UNITED STATES 
IN RE TONY GIORDANO 


ON MOTION FOR LEAVE TO FILE A CHARGE OF JUDICIAL 
MISCONDUCT 


No. 17D7 Decided September 18 2024 


Leave to file a charge of judicial misconduct is granted. 


Statement of JUSTICE CHASE, with whom JUSTICE FORTAS and 
JUSTICE POWELL join, respecting the grant of leave to file a charge of 
judicial misconduct. 


The Court grants leave to file the complaint against THE CHIEF 
JUSTICE, following an investigation by the Department of Justice. The 
complaint and accompanying brief allege violations of federal law, the 
Judicial Code of Ethics, and the Emoluments Clause of the U.S. 
Constitution. The complaint contends that Chief Justice Giordano 
holds office in a foreign state without Congressional approval, which 
is prohibited under Article I, Section 9, Clause 8. Further allegations 
include violations of 18 U.S.C. § 953 (the Logan Act) and 18 U.S.C. § 
2383, which address unauthorized negotiations with foreign 
governments and rebellion or insurrection against the United States. 

The Court finds that the complaint and brief present sufficient 
grounds for further review. The Department of Justice has 
documented specific actions and engagements by Chief Justice 
Giordano in that he represented a foreign government’s interests in 
international forums while simultaneously serving in the highest 
judicial office of this nation. The Emoluments Clause, designed to 
prevent foreign influence on U.S. officials, serves as a safeguard to 
the Constitution's framework of independence. Precedent affirms that 
judges must avoid both actual impropriety and the appearance of 
impropriety (Chandler v. Judicial Council of the Tenth Circuit, 398 
U.S. 74 (1970)), a principle that underscores the public’s trust in 
judicial integrity. There is also a question of potential conflicts with 
the separation of powers. See United States v. Curtiss-Wright Export 
Corp., 299 U.S. 304 (1936). 

Given the seriousness of the allegations and their potential 
constitutional implications, we conclude that the complaint merits 
further examination. 


2 IN RE GIORDANO 


ARTIST, J., dissenting 


SUPREME COURT OF THE UNITED STATES 
IN RE TONY GIORDANO 


ON MOTION FOR LEAVE TO FILE A CHARGE OF JUDICIAL 
MISCONDUCT 


No. 17D7 Decided September 18 2024 


JUSTICE ARTIST, with whom JUSTICE HARLAN joins, dissenting from 
the grant of leave to file a charge of judicial misconduct. 


The Judicial Complaint at issue, while invoking the gravest 
accusations against THE CHIEF JUSTICE, fails to adhere to the 
constitutional principles and processes that define our judicial and 
political framework. This Court, in exercising its authority, must first 
underscore that the Complaint is fundamentally misguided and 
overreaches into matters beyond the scope of proper judicial function. 

The Complaint makes mention of criminal acts allegedly committed 
by THE CHIEF JUSTICE, citing statutes such as 18 U.S.C. § 953 and 18 
U.S.C. § 2383. However, this Court must again emphasize that it is 
not the place of the judiciary—least of all the Supreme Court—to 
serve as the first tribunal for criminal prosecution. The Constitution 
of this nation is clear and deliberate in its assignment of roles: 
criminal prosecution rests with the Executive, to be handled by law 
enforcement agencies and prosecuted in lower courts. The Supreme 
Court is a body of final judicial review, not an arena for criminal 
accusations to be tried ab initio. Criminality is a question of law and 
fact that must be proven in the proper judicial process—a process 
that the complainant has wholly bypassed. We cannot, and will not, 
transform this Court into a venue for unsubstantiated criminal 
allegations absent any proper legal proceedings that would give rise 
to our review. 

It is further argued that Chief Justice Giordano has violated the 
Emoluments Clause of the Constitution, specifically Article I, Section 
9, Clause 8, by virtue of his alleged involvement with "USAR," 
purportedly a foreign and hostile entity. While the EKmoluments 
Clause rightly prohibits officers of the United States from accepting 
titles or emoluments from foreign states without the consent of 
Congress, the question of whether "USAR" constitutes such a foreign 
state is not for this Court to determine in the first instance. Congress, 
and Congress alone, holds the responsibility of evaluating such 
allegations and determining whether they warrant further action. Any 
constitutional remedy that might follow from a violation of the 
Emoluments Clause, such as impeachment or censure, is clearly 
prescribed within the powers of the legislative branch. To invoke the 
Emoluments Clause in this forum without first pursuing action in 
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Congress ignores the fundamental separation of powers intended by 
the framers. This Court will not entertain premature attempts to blur 
these boundaries, as doing so would set a dangerous precedent for 
judicial overreach into political and legislative matters. 

The complainant has also raised the issue of Article XVII of our 
Constitution, asserting that this Court has the authority to expel its 
members or members of the federal district courts by a two-thirds 
vote. While this is correct, it is critical to underscore the 
extraordinary nature of this power. Article XVII is not intended to 
function as a replacement for criminal proceedings, legislative 
actions, or as a remedy for dissatisfaction with the outcomes of 
political processes such as impeachment. The interpretation of this 
article is clear: this power exists to safeguard the integrity of the 
judiciary in cases where all other remedies have been exhausted, and 
only when the judiciary itself is threatened. 

To suggest that this Court should take actions under Article XVII 
without first exhausting proper legal and political channels not only 
misunderstands the purpose of this provision but also threatens to 
distort this extraordinary authority into a mere political tool. The 
power to expel members of the judiciary is a severe measure meant to 
be employed sparingly, only when the integrity of the judicial system 
itself is at risk. One of the briefs supported to grant the complainant 
further argues that the legislative tried to handle this and failed as a 
impeachment process of Chief Justice Giordano was procedurally 
flawed, citing the improper seating of senators and the exclusion of 
valid votes. Even if we were to agree with those dubious and improper 
conclusions, the alleged incidents referred to in this complaint appear 
to have occurred after said impeachment attempt. Thus, there is no 
basis for concluding that they are related in any way to the alleged 
incidents in question. 

In conclusion, we do not judge the contents of the complaint; they 
may very well be substantiated. However, this complaint is improper 
in both form and substance. Allegations of criminal conduct must be 
addressed through proper legal channels, and the invocation of the 
Emoluments Clause is a matter for Congress, not this Court, to 
determine its applicability. The authority granted to this Court by 
Article XVII is extraordinary and cannot be invoked without the 
exhaustion of all other remedies, including criminal prosecution and 
legislative action. This Court should not allow itself to be drawn into 
political or criminal disputes that are not properly before it. The 
complaint should be dismissed without prejudice, and this Court 
should not entertain any further attempts to circumvent established 
constitutional processes disguised as judicial complaints unless such 
complaints plead sufficient facts upon which the charges may be 
entertained. 
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To my fellow justices who voted to hear this poorly drafted 
complaint, we are not just setting a dangerous precedent—we are 
undermining the very pillars of our legal system. This would reduce 
the Supreme Court to a tool for unchecked political grievances, 
making it the first and final arbiter of disputes, even when criminal 
allegations remain unproven and constitutional rights have been 
blatantly violated. This is not a step toward justice; it is a march 
toward tyranny. To allow this would unleash chaos upon our legal 
framework, turning the Court into an all-powerful entity that dictates 
over the nation instead of interpreting its laws. 

We must not allow this Court to ascend to the role of ultimate ruler. 
To do so would rip apart the very fabric of our democracy, and lead to 
the irreversible destruction of the separation of powers. I 
categorically and unapologetically vote to reject this complaint with 
absolute conviction and a clear conscience. In doing so, I stand as a 
guardian of the integrity of our legal system, free from bias, coercion, 
or any corrupt influence. My rejection is unwavering and resolute, 
born from a deep and unshakable belief that the preservation of 
justice and the rule of law transcends all personal, political, or 
institutional agendas. This Court must never become an instrument 
of overreach, and I will fight to ensure it remains a bastion of law, not 
tyranny. 
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SUPREME COURT OF THE UNITED STATES 
IN RE TONY GIORDANO 


ON MOTION FOR LEAVE TO FILE A CHARGE OF JUDICIAL 
MISCONDUCT 


No. 17D7 Decided September 18 2024 


JUSTICE ST HELIER, dissenting from the grant of leave to file a 
charge of judicial misconduct. 


It is beyond question that judges, and a fortiori the Chief Justice of 
the United States, must be held to the very highest standards of 
probity. Unfortunately, in doing so, we do not have a free hand to cast 
aside sound judicial prudence and basic procedural rigour. I write 
separately to note that while I agree with JUSTICE ARTIST that the 
complaint ought to be denied in the current light of the pleadings, I 
fear that my colleagues both in the majority and the dissent miss the 
point entirely. (Post, at 8-10) 


I 


This Court must approach judicial complaints like the one before us 
with “a careful eye and an open mind.” Jn re Artist, 17 U.S.—, slip op. 
at 2 (Aug. 26 2024) (ST HELIER, J, concurring in part and dissenting 
in part). 

As I have previously explained, a complainant must carry his 
burden, like a civil plaintiff, of stating a charge of judicial misconduct 
upon which relief may be granted. Like in the civil pleadings context, 
there are two parts to this burden, a threshold, “formal” burden, and 
a merits “substantive” burden. Furthermore, as our precedents make 
abundantly clear, save any exceptional peculiarities, we must resolve 
all threshold issues before examining the merits. See Sinochem 
Intern. Co. Ltd. v. Malay. Intern. Shipping Corp., 549 U.S. 422 (2007). 
We begin therefore with the formal prong of the sufficiency of the 
charges. A “formal” failure to state arises when, without reaching any 
merits question, the plaintiff fails to plead sufficient factual content 
that will “allo[w] the court to draw the reasonable inference that the 
defendant is liable for the misconduct alleged.” Matrixx Initiatives, 
Inc. v. Siracusano, 563 U.S. 27, 46 (2011) (quoting Ashcroft v. Iqbal, 
556 U.S. 662, 678 (2009)). Importantly, at this first stage, the Court 
makes no merits factual or legal determination whatsoever. The 
question is only and exclusively whether or not the complaint only 
“asserts ‘the final and ultimate conclusion which the court is to make 
in deciding the case for him,’ that is, one that alleges an element of a 
claim.” Edward A. Hartnett, Taming Twombly, Even After Iqbal, 158 
U. Pa. L. Rev. 478, 491 n.11 (2010) (quoting Charles E. Clark, 
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Handbook of the Law of Code Pleading 232 (2d ed. 1947)); see also 
Howard M. Erichson, What's the Difference Between a Conclusion and 
a Fact?, 41 Cardozo L. Rev. 899 (2020). In other words, to carry this 
burden, as a general rule, “the pleader should not content himself 
with alleging merely the final and ultimate conclusion which the 
court is to make in deciding the case for him.” Charles E. Clark, 
Handbook of the Law of Code Pleading 157 (1st ed. 1928). Instead, a 
pleader must go one step back from that conclusion, pleading not only 
the conclusion—here that Chief Justice Giordano committed judicial 
misconduct—but also allege the facts of how and why, that is to say 
that Complainants must not only set forth the basic claim of judicial 
misconduct, and run through its elements in checklist fashion, but he 
must also tell the story of the alleged misconduct. See also Anne E. 
Ralph, Not the Same Old Story: Using Narrative Theory to 
Understand and Overcome the Plausibility Pleading Standard, 26 
Yale J.L. & Human. 1 (2014). 

It bears noting that that neither a formal failure to state, nor a 
substantive failure to state, requires the pleader to prove any facts. 
As we have pointed out before, “a well-pleaded complaint may proceed 
even if it strikes a savvy judge that actual proof of those facts is 
improbable.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 556 (2007). 
Neitzke v. Williams, 490 U.S. 319, 327 (1989) (“Rule 12(b)(6) does not 
countenance ... dismissals based on a judge's disbelief of a complaint's 
factual allegations.”). Unsurprising, actually proving the case, 
whether at summary judgment or trial, comes later, after the pleader 
will have had the benefit of discovery to elicit evidence supporting his 
claim, and not before. 

I for one am not satisfied that, as a threshold matter, sufficient 
facts have been stated by Complainants to allow the complaint to go 
ahead in its present form. The complaint is replete with conclusory 
allegations, such as the claim that Complainee “has violated his oath 
of office and violated multiple provisions of criminal law”, or that he 
“has breached multiple sections of the ... Judicial Code of Ethics.” 
Compl. at 1. Once one pares back the citation of various rules and 
statutes, and mere conclusory labelling, however, the Court is left 
with very little pleading indeed. Complainants allege that there is a 
group called “the USAR”. Complainants allege that said group 
“applied to membership within our United Nations,” and that it was 
“represented” by Complainee. Lastly, while this Court cannot, without 
more accept the threadbare labelling of the USAR group as a “foreign 
competitor” and a “hostile nation”, it can accept as alleged fact and a 
matter of judicial notice that the USAR group is in fact, a group 
styled after the government of the United States of a similar nature 
to these United States. No further facts, however, are alleged. 
Complainants do not describe the nature of the representation. Nor 
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do they describe the competitive and hostile nature of the USAR 
group. They do not describe how Complainee committed the criminal 
offences that they claim Complainee violated in any amount of factual 
particularity. More importantly, as I will come to next, beyond 
threadbare quotation of the Code of Judicial Ethics, Complainants 
fail to allege how Complainee committed judicial misconduct. 

Lastly, JUSTICE CHASE, would read Complainant’s complaint in 
conjunction with the brief of amicus curiae submitted by the U.S. 
Department of Justice (“DOJ Brief’), in effect incorporating it by 
reference. I am not sure that any analogy with civil incorporation by 
reference is entirely apt, however. To be sure, a court can and should 
take into account “documents incorporated into the complaint by 
reference, and matters of which a court may take judicial notice.” 
Tellabs, Inc. v. Makor Issues & Rts., Lid., 551 U.S. 308, 322 (2007) 
(citing 5A C. Wright & A. Miller, Federal Practice and Procedure § 
1357 (8d ed. 2004) (hereinafter Wright & Miller)). There is, however, a 
difference between a document referenced by the complaint and 
attached to it and a brief of amicus curiae filed by the Department of 
Justice. To be treated by incorporation as part of the complaint, it 
does not suffice that the document makes for sympathetic company 
with the complaint. As all circuits agree, “mere mention of the 
existence of a document is insufficient to incorporate the contents of a 
document.” Orellana v. Mayorkas, 6 F.4th 1034, 1043 (CA9 2021) 
(quoting Tunac v. United States, 897 F.3d 1197, 1207 n.8 (CA9 2018)). 
A pleader only pleads by incorporation when the incorporated 
document is “referred to in the complaint and [ ] integral to [the 
plaintiff's] claim.” Banneker Ventures, LLC v. Graham, 798 F.3d 1119, 
1183 (CADC 2015) (quoting Kaempe v. Myers, 367 F.3d 958, 965 
(CADC 2004)); see also Revitalizing Auto Cmtys. Enuvtl. Response Tr. v. 
Nat'l Grid U.S., 92 F.4th 415, 486 (CA2 2024) (“[T]he court may still 
consider [a document] if the complaint ‘relies heavily upon its terms 
and effect,’ rendering the document ‘integral to the complaint.”’) 
(quoting Mangiafico v. Blumenthal, 471 F.3d 391, 398 (CA2 2006)); 
Luke v. Gulley, 975 F.3d 1140, 1144 (CA11 2020) “Under the doctrine 
of incorporation by reference, we may also consider documents 
attached to the motion to dismiss if they are referred to in the 
complaint, central to the plaintiffs claim, and of undisputed 
authenticity.”) (quoting Hi-Tech Pharms., Inc. v. HBS Int'l Corp., 910 
F.3d 1186, 1189 (CA11 2018)); Brokers’ Choice of Am., Inc. v. NBC 
Universal, Inc., 861 F.3d 1081, 1103 n.22 (CA10 2017) (“We have 
recognized however, that a document central to the plaintiff's claim 
and referred to in the complaint may be considered in resolving a 
motion to dismiss, at least where the document's authenticity is not 
in dispute.”) (quoting Utah Gospel Mission v. Salt Lake City Corp., 
425 F.3d 1249, 1253-54 (CA10 2005)). Needless to say, that is not 
quite what we have here. 
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Perhaps more importantly, JUSTICE CHASE’s position—incidentally 
prior to joining this bench JUSTICE CHASE himself filed a brief of 
amicus curiae in this case—would, in essence, make the entirety of 
the sufficiency of these proceedings revolve around the brief of an 
amicus curiae. To allow an amicus to “salvage” an otherwise fatally 
stricken pleading is at odds with our usual practice, since “we do not 
ordinarily address issues raised only by amici” United Student Aid 
Funds v. Espinosa, 559 U.S. 260, 268 n.4 (2010) (quoting Kamen v. 
Kemper Financial Services, Inc., 500 U.S. 90, 97, n. 4 (1991)), and 
there is sound reason for avoiding excessive reliance on amicus facts. 
See Larsen, The Trouble with Amicus Facts, 100 Va. L. Rev. 1757 
(2014). 

In any event, even assuming arguendo that one could incorporate 
the DOJ Brief to the complaint, it remains to be seen that the new 
“combined complaint” actually passes muster upon closer inspection. 
Perhaps misguidedly, post, at 8-10, the vast majority the brief is 
dedicated to the history of the Emoluments Clause and the notion of a 
foreign state. Beyond alleging violation of the Emoluments Clause, 
however, the DOJ Brief does not go a long way at all to pleading any 
facts that would “not nudge[] their claims across the line from 
conceivable to plausible” Bell Atl. Corp., 550 U.S., at 570, alleging 
little more than the Complaint insofar as concerns the actual facts of 
Complainee’s alleged misconduct. 


II 


We come now to a second difficulty that the plurality and the 
dissent appear particularly keen to raise. Both JUSTICE CHASE and 
JUSTICE ARTIST would, with differing outcomes, address the question 
of whether the USAR group is a foreign state or government for the 
purposes of the Emoluments Clause, U.S. Const. Art. I, § 9 cl., 8, or 
18 U.S.C. § 953, which the complaint asserts Complainee has 
violated. In answering this “perplexing question[]”, PDK Laboratories 
Inc. v. United States Drug Enforcement Administration, 362 F.3d 786, 
809-10 (CADC 2004) (Roberts, J., concurring in the judgment) 
(quoting Whitehouse v. Illinois Central R. Co., 349 U.S. 366, 372-73 
(1955)), however, the Court hauls itself into an entirely un-necessary 
tangle. 

To begin with, even assuming arguendo that such a violation 
constitutes a per se valid allegation of judicial misconduct, as a 
threshold matter, Complainants do not carry their burden of actually 
asserting it. Ante at 5-7. 

My second reservation on this count is more fundamental. As we 
have previously pointed out, judicial probity and integrity are a 
matter of the utmost importance. In re Artist, supra, at 1-3 (ST 
HELIER, J.). A judge’s ethical obligations are not merely to be held 
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accountable to the criminal law, however. While JUSTICE ARTIST 
correctly surmises, in which JUSTICE CHASE implicitly agrees, that we 
are without jurisdiction to try Complainee for a criminal offence, or to 
hold him civilly liable for his conduct, that is not what a judicial 
complaint invites the Court to do. On my part, I know of no authority 
Which stands for that proposition. Instead, our Nation’s 
jurisprudence respecting attorney and judicial discipline demonstrate 
clearly that the existence of misconduct is not bound up with the 
commission of a criminal offence or the specific violation of a clause of 
our Constitution. Napolitano v. Ward, 457 F.2d 279, 284 (CA7 1972) 
(“[C]onduct which does not constitute a criminal offense may be 
sufficiently violative of the Judicial Canons to warrant removal for 
cause.”) (citing Friedman v. Court on the Judiciary of New York, 375 
U.S. 10 (1968)) accord In re Turco, 1387 Wn. 2d 227, 240 (Wash. 1999) 
(“We have never held a judge cannot be subject to discipline unless he 
or she commits a crime.”); Disciplinary Counsel v. Hoskins, 119 Ohio 
St. 3d 17, 33 (Ohio 2008) (“[P]ermanent disbarment of judges or 
attorneys for misconduct committed during service as a judge is not 
confined to misconduct that has resulted in a criminal conviction.”) 
(citing Cleveland Bar Assn. v. Katalinas, 90 Ohio St.8d 140, 735 
N.E.2d 432 (Ohio 2000)). While a criminal conviction may be strong 
indicia of misconduct, and while a crime and professional misconduct 
may arise out of the same facts, see e.g. State Bar of Texas v. 
Kilpatrick, 874 S.W.2d 656 (Tex. 1994) (holding that attorney 
committeed misconduct despite not being convicted of criminal 
offence of barratry, which shares elements with grounds of 
disciplinary action), judicial misconduct is a_ separate and 
free-standing question. See also In re Sachse, 240 So. 3d 170, 176 n.8 
(La. 2018) (the law “does not require the prosecution or conviction of a 
crime in order to find judicial misconduct.”); Matter of Complaint 
Against Van Susteren, 118 Wis. 2d 806, 815 (Wis. 1984) (State law 
describing conviction of a felony as judicial misconduct does not of 
itself preclude a finding of misconduct based on conviction of a 
misdemeanour); In re Samborski, 644 N.W.2d 402, 407 (Minn. 2002) 
(“We need not await a conviction to discipline an attorney for criminal 
acts.”). I do not know of any authority which stands for the inverse 
proposition. 

It follows thus that resolving what is a foreign state, under the 
Foreign Agents Registration Act, the Emoluments Clause or any 
criminal statute, is not particularly indispensable to these 
proceedings of judicial misconduct. While an allegation of a violation 
may undoubtedly be one of multiple possible indicia of judicial 
misconduct, whether or not Complainee committed judicial 
misconduct requiring disciplinary action is autonomous of whether or 
not he violated the Emoluments Clause, or any statute, a fortiori a 
criminal one, and of course the power to regulate the bar and 
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judiciary in some narrow cases may even go further than those 
regulations with which the government may burden the ordinary 
citizen. See e.g. Williams-Yulee v. Florida Bar, 575 U.S. 433 (2015). 
Instead of alleging criminal misconduct, the operative question before 
the court is whether the facts alleged clear the hurdle of pleading 
facts that give rise to a plausible charge of judicial misconduct, that is 
to say conduct falling below that of a reasonable judge and which has 
a tendency to bring the judiciary into disrepute. Unfortunately, 
having perlustrated the complaint, I am not satisfied that it does, in 
fact, allege anything more respecting judicial misconduct than a plain 
recital of various extracts of the judicial Code of Conduct. 


* * * 


To be sure, I express no view on whether or not Complainee 
actually committed misconduct, or whether or not the same facts, 
properly pleaded, might give rise to a properly stated complaint. We 
are not required to address today whether and, perhaps more 
significantly, to what extent, a judge’s extramural activities constitute 
judicial misconduct and, conversely, to what extent they comprise 
protected speech or private conduct. That is, as far as I am aware, a 
question of first impression. 

We have previously held that when apparently being invited to 
break new ground, we ought to “observe the wise limitations on our 
function and to confine ourselves to deciding only what is necessary to 
the disposition of the immediate case.” PDK Labs., 362 F.3d, at 
809-10 (quoting Whitehouse, 349 U.S., at 372-72). It is not something 
that this Court should do lightly. 

Because the complaint, even assuming arguendo without deciding 
every substantive question in favour of Complainants, is still 
insufficiently, I would deny leave at this present time. It is a “cardinal 
principle of judicial restraint” that we go no further today. Morse v. 
Frederick, 551 U.S. 393, 431 (2007) (Breyer, J., concurring) (quoting 
PDK Labs., 362 F.3d, at 799). 

I respectfully dissent. 


